October 9,

~James A. Shiner

Special Deputy County Attorney

STOMPOLY & EVEN, P.C.

. La Placita Village _

- Magdalena Building, Suite 370
120 West Broadway- i

Tucson, Arizona 85701

Dear Mr. Shiner:

Pursuant to A.R.S.

Attorney General

STATE CAPITOL
Phoenix, Arizona 85007

I\’nbert Tﬁ Carhin

Re: 1I80-~174 (R80-221)

§ 15-122.B, we decline to review

your letter dated September 24, 1980 to the Superintendent of
- Sunnyside Unified School District No. 12 concerning the

district's sick leave policy.

BC:MAP:eb

Sincerely,

BOB CORBIN
Attorney General
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EDUCATION OPINION

bér- Freg Bgl%‘x 1 ISSUE NO LATER THAN
unnyside School District .
Post Office Box 11280 [11-Q8-50

Tucson, Arizona 85734

Re: Accumulated Sick Leave

Dear Mr. Bull: 4 !
You reguested an opinion concerning payment of
accumulated sick leave to the estate of a certified employee
who had continuously been employed by the District for a
period of time exceeding three years. A total of 32 days
‘ had been accumulated by the employee prior to his termin-

ation of employment with the District as the result of his
death. '

Two written opinions by the school district's ’
prior counsel have addressed this subject with respect to
a classified employee. In an opinion letter dated
September 24, 1979, counsel concluded: -

"Based upon the above analysis, I
believe that it is proper for the payment
of the accumulated sick leave to be mad
in these circumstances."

The September 24, 1979, opinion was rescinded in a letter
dated October 5, 1979, due to the following reasons: (1)

no demand was made for the accumulated sick leave; and (2)
there was reason to believe the primary purpose of the policy
was directed at situations other than a termination of employ-
ment because of death. In the Octobexr 5, 1979, letter

counsel recommended:

"Considering the, above declared

' : intent of sick leave policy, I hereby
’ rescind my letter opinion to you of

September 24, 1979. I do recommend
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that you amend sick leave policy no.
6535 to provide that accumulated sick

leave will not be pald in the event of
death."”

Policy No. 6535(5) as adopted May 22, 1979,
(applicable to classified personnel) is identical to pollcy
no. 6180(6), adopted May 22, 1979, (applicable to certi-
fied personnel.) Both provisions state as follows:

"Beginning July 1, 1977, an employee,
~either certified or classified, after having _
been continuously employed for a period of s
~time exceeding three years, upon leaving the 3
employ of the District will be paid for each

day of accumulated sick leave at the following
rates:

0-3 years - 0

4-10 years - 25% of substitute pay x

the number of accumulated sick leave days
over 10 years - 50% of substitute pay x
the number of accumulated sick leave days"

On May 22, 1980, the school board amended policy no. 6190
to read as follows:

"Beginning July 1, 1980, a certified
employee, after having been continuously
employed for a periocd of time exceeding three
years, upon leaving the employ of the District
will be paid up to a maximum of 180 days of
accumulated sick leave at the following rates:

0~3 years -~ 0

4-10 years - 30% of substitute pay x the
number of accumulated sick leave days
over 10 years - 55% of substitute pay x
the numker of accumulated sick leave days

A copy of policy no. 6190 as adopted May 22, 1979, and as
amended May 22, 1980, and a copy of policy no. 6535 as’
adopted May 22, 1979, is attached hereto.

After hav;ng been advxsed by counsel that if the
Board desired, it should amend its sick leave policy to
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Mr. Fred Bull
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September 29, 1980

- provide that accumulated sick leave will not be paid in the
event of death, the Board chose on May 22, 1980, to provide
that accumulated sick leave shall be paid "upon leaving the
.employ of the District." Thus, the intent of the board
appears to be that accumulated sick leave shall be paid to a

certified employee whether that employee leaves the District
voluntarily or as the result of death.

As noted by prior counsel in his opinion letter of
September 24, 1979, the right to accumulate sick leave days
would tend to encourage employees to use sick leave days
only for bona fide illness. The policy reward an employee

with long years of service who had accumulated sick leave
days up to 180 days.

A direct benefit of encouraging employees not to
utilize sick leave days is a continuity in teaching obtained
by having the regular teacher consistently present. Thus,
rather than having a substitute teacher attempt to assume
the duties of the regular teacher, with the usual disruption
in continuity, the regular teacher is encouraged to use sick
leave days only for a bona fide illness.

There is also a financial benefit to the District
resulting from encouraging employees not to use sick leave
days. The District will not be reguired to pay the full
rate for a substitute. Rather, policy no. 6190 as adopted
May 22, 1980, requires only a maximum payment to certified
employees of "55% of substitute pay" for accumulated sick
leave which is to be paid on termination of employment.

Former counsel has concluded in his September 24,
1879, opinion that the school board has the discretion to
adopt a policy like that set forth in policy no. 6190. I
concur with that conclusion for the reasons set forth in his
opinion letter of September 24, 1979.

Based upon the foregoing, I believe that it is
proper for payment of the accumulated sick leave to be made
under the present circumstances to the estate of the deceased
certified employee.

A copy of this opinion is being forwarded to the

attorney general of the State of Arizona for his apncurrencéuﬁ

Oor revision pursuant to A.R.S. §15-436(b). I believe A.R.S.
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:

§15-436 (b) shields the board from personal liability when
‘relying upon the attorney general's written opinion or when

the attorney general declines review pursuant to A.R.S. §15-

Ve truly yours,

G 54«————

Jafmes A. Shiner
JAS: law

Enclosure

cc: Attorney General Robert Corbin

"\'-
Enclosures : : |
l. September 24, 19738, letter from John Price
. 2. October 5, 1979, letter from John Price

3. Policy No. 6180 as adopted May 22, 1979 and
amended May 22, 1980

4. Policy No. 6535 as adopted May 22, 1979
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, AREA CODE 602
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FIRST NATIONAL BANK FINANCIAL CENTER HONE 785-6630
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Septamber 24, 1979

Mr. Lewis 7., Sorensen

Superintendont .
-Sunnyside Unified School District No. 12
P, O. Box 11280

Tucson, Arlzona ©£5732

Dear Mr. Sorensen:

You requested an opinion concerning payment of accumulated
sick leave that could te paid to a classified emplovee that
worked a continuous sixteen years with the School Distriect
and accumulated 1390 days' sick leave and whose employment

with the District was terminated bacause of the classified
employece's death,

- Your School District has adopted & sick leave policy for
classified personnel, said policy being No. 6535, a copy of
vhich is attached hercto ang by this reference incorporated
herein. 1In essence, the policy permits an accumulation up
to a maximum of 130 daye' sick leave and goes on to state:

"5. DBeginning July 1, 1977, an enployee,
either certified or classificd, after having
been continuocusly employed for a period of
time exceeding three Years, upon leaving the
employ of the district will be pald for each

day of accumulated sick leave at the following
rates:

*c 0

Over 10 years 50t of substitute ray
: times number of accumu-
lated sick leave days.®"

The Attorney Genecral of Arizona has addressed gquestion of
sick leave benefits in several opinions, and has emphasgized
the wide discration accorded school boards in offering

fringe benefits to its employees (see Attorney General .
Opinjeons No. 76-170 and No. 73-21. The legzl issue involved
is whether various fringe benefits wviolate Article IX,
Section 7, of the Arizona Constitution by making a gift of
public funds (see Attorney General Opinion I79-121 (R78-

Arizona Attorney General hag stated:

l 141l). 1In reviewing the validity of fringe benefits, the
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*Sick leave plans and all other fringe bene-
fits are adopted by =school dletrict governing
boardg after public discussion and after consul-
tatlion with the school district's employees. So long
28 the sick leavs plan and other fringe bane-
fite have been adopted by the school district
governing board prior to the time that the
school district's employees have entered into
thelr contracts for the ensuing year, all of
those fringe benefits are granted in considera-
tion of those enployeas promising to parform

end performing services for the school districe
for that ysar, That consideration is valuable
and adeguate and negetes the axistence of a
gift.” (See Opinicn of Attormev General No.

76-178, Page 3, and Ho. I79-121 (R78-141) ,
Page 2,)

Rlthough not stated in your sick leave policy, it would
appear that the rationale behind the provision of the

policy permitiing an employee with over ten years' continu-
ous employment to receive 50 per cent of substitute pay
times number of accumulated sick leave days was to encouracge
employees to use sick leave days only for bona fide illness
ané to reward an employee with long yeare of service who had
accumulated sick leave days up to 130 days. Such rationale
seems to be well within broad discretionary power of School
District Trustees in their enactment of Policy No. 6535.

The policy refers to payment on a basis of ™50 per cent of

substitute pay times numbar of aoccumulated sick leave days".
The Iintent of the policy where certified personnel are

.involved is clear to the effect that certified persornel

will not be prid on the basis of their regular pay but on
the basis of something less, i.e., the pay that 2 substitute
would receive per day. I believe this concept of lesser pay

. must be applied to classified personnel as well as to

teachers, and unless the "substitute pay" has been estab-
lished for classified personnel holding a like position to

-your deceased employea, I would suggest that the daily rate

©f such classified employee be reduced ia the same pro-
portion as & certified employee's daily rate would be
reduced by using the substitute pay schedule,

Ry
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-Based on the above analysis, I believe that it is proper for
payreent of the accumulated sick leave +o be made in these
circumstances.

A copy of this opinion is being forwarded to the kttorney
General of Arizona for his concurrence or revision pursuant
to A.R.E. §15-436.B. I belicve A.R.S5. §15-436.B s' ields the
Board f£rom personal liability when relying upon the Attorney
General's written opinion and applies equally to Board
action taken in reliance on an opinion wvhich the Attorney
General declines to review pursuant to A.R.S. §15-122.3.

Sincerely yours,

PRICE and PRICE

| o By___/s/ JOUN PRICE
. IR : John Price, Attorney for

Sunnyside Unified School
. District No. 12

Jp/dl

cc: Bob Corbin ‘
httorney General
State of Arizona
State Capitol
Phoenix, Arizona 85007
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October 5, 197s

Mr. Lewis T, Sorensen

Superintendent

‘Sunnyside Unified School District #12
P. O. Bex 11280

Tucson, Arizena 85734 S

Dear Mr. Sorensen:

R80- 221

TELEPHONE 795-6630
AREA CODL 602

!

I wrote vou on September 24, 1979, concerning payment of
accumulated sick leave of 130 days that had accumulated to
a classified employee whose employment with the District was

terminated by death,

You have advised me that there has been no demand made upon
the District at this time for said sick leave and that the
‘roequest for ny opinion was directed on whether or not your
sick leave pelicy, No, 6525, should be amended to preclude
necessity of having to pay accurwulated sick leave tc em~ |

pleyees whose employmant terminates because of death. You

further pointed out that the slck leave policy was primarily

intended. to cover situations of termination of emplovment

due to retirement or the employee leaving the Di

strict for

Ieasons other than death. You further pointed out that the
District provided other fringe benefits for survivers of
employees who die while in the employment of the District,
such as accumulated retirement benefits and group life

insurance benefits,

Considering the above declared intent of

I hereby rescind my letter opinion to you
1879. I do recommend that you amend Sick
6535 to provide that accumulated sick leav

in the event of death.

I am forwarding a copy of thie letter to

sick leave policy,
of September 24,
Leave Policy No.

2 will not be paid

the Attbrney Gen-

eral of Arizona, and requesting that he not review my opin-
ion of September 24, 1979, which is hereby withdrawn.

JP/dl

Sincerely yours,
PRICE and PRICE

By /s/ JOHN PRICE ,
John Frice, 2ttorney for
Eunnyside Unified School
District 12
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ITEM 14 POLICY 6190

PLRAGRAPH 5 AMENDED AS  FOLLOWS:

Unused sick leave may be accumulated up to 250 days.

PARAGRAPH 7 AMENDED AS FOLLOWS :

Beginning duly 1, 1980, a certified employee, after having been
continuouély employed for a period of time exceeding three vears,
upon leaving the employ of the district will be paid up to a méximum

of 1BO days of accumulated sick leave at the following rates:

0-3 years . : : -0~

4-10 years : B ©30% of subntitut sav fimos
: - number of accumulated sick
leave davs '

Over 10 years 55% of substitute pay Limes

number of accumuiated sick
leave days

Cidogtd 5 >2 - 59
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2. Anaual increments for extra-duty pay. if the assignment is indexed. shall be hased on a pereentage
of one full step advancement on the teachers salary schedule. The board reserves the right to pay

in excess of this schedule or to withhold the increment if the teacher's work justifies another
procedurc. '

Policy No. 6185 — Extra-Duty Pey — Athletics: ‘

A flat rate of $5 per hoti has been established for al] persons serving in an extra-curricular capacity.
Each person employed for one of these positions will have supervisory responsibilities during the
second half of the game and throughout the campus afier the game.

ABSENCES FOR ALL CERTIFIED PERSONNEL
Pelicy Neo. 6190 ~—“‘S§_ck Leave (Adopted 5-22-79)

1. In the event of iliness, the teacher shall report to the district switchboard operator at the earliest
- possible time. no later than 7 a.m. This procedure is necessary to insure obtaining competent
substitute teachers. :

2. Sick leave shall be accrued at the rate of one day for every 18 contract days or major fraction
thereof, not to exceed 14 days per year nor less than 1] days for a full-time teacher on a full year
contract.

3. Proof of illness may be required in case of absence because of pe:sonal illness in excess of two

consecutive days.

Unused sick leave mav be accumulated up to a maxinium of 180 days.

At the beginning of each year a statemnent of accumulated sick Jeave shall be sent to each employee
by the business office.

NV N

- 6. Beginning July 1. 1977. an employee, either certified or classified. after having been continuousty

employed for a period of time exceeding three vears, upon leaving the employ of the district wili *ie
paid for each day of accumulated sick leave at the following rates:

V-3 vec:- - -0- :
4 - 10 years 25% of substitute pay times number of accumulated sick
' ' leave days
Over 10 vears 50% of substitute pay times number of accumulated sick
leave days

Policy No. 6195 — Ilness in Immediate Family

1. With the approval of the principal or immediate supervisor. an employee may be granted an
absence of three days, maximum, without payroll deduction, per vear for illness in the imm=diate
family. Days in excess of three for family illness shall be deducted from the individual's
accumulated personal sick leave. Immediate family is limited 10 wife. child, husband, father,
mother, brother or sister of the employee or his/her spouse. Not cumulative from year to year.

2. A husband may be granted one day’s illness in the immediate family for the day his wife gives
birth to a child. This privilege does not extend to any other family relationship.

Policy No. 6200 ~— Death in Immediate Family

In case of death in the immediate family of the employee or his/her spouse (wife. child, husband.
father, mother, brother or sister), and with the approval of the administration, an employee may be
absent for a period not to exceed five school days without loss of salary, :

In the event that it is necessary for an employee to travel in excess of 1,000 miles to atiend funeral
services, he/she may be granted an additional three days travel time. This extra time must be
requested before leaving or through a long-distance telephone call. It will not be granted automatically.
This leave time is not cumulative from year to vear,

Policy' No. 6205 — Absence Due to Urgent, Private Business (Adopted 5.22-79)

With the approval of the administration. an employee may be absent for urgent, private business for
a period not to exceed two days without any reduction in salary. Wrinen notice shal] be given to the
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D.  Forms for filing gricvance, serving notices. making sppeuls. making reports and

- recommendations and other necessory or related procedures are 1o be prepared.

reproduced and obtained from the Policies and Procedures Committee of the
Classified Personnel Committee.

E.  Files: A file of all claims and decisions shall be maintained under the auspices of the
Policies and Procedures Commitice in cooperation with the administration. This file
shall be Jocated in the personnel) office. Level One forms to be filed shall contain
only the statement of the grievance. the action requested and the decision of the
principal. appropriate administrator, or supervisor. These forms shall serve as a
record of precedent. Forms for all other levels shali be filed in their entirety. No
documents. communications, or records dealing with a grievance shall be filed in the

.- personne]) files of the participants.

F. Access to Files: Reasonable access <hall be made available 10 records and files ¢f
unpn\'lle"cd information necessary 10 the de tcn‘mnauon and processing of any
grievance. - o

G. Time for Consuliztion and Gnevauce Meetings: All consultation and grievance
meetings shall be held at a time that is muiualiy agreeable to both parties, but must
not conflict with the education program. Heanngs and appeals before the Board of
Education shall be scheduled on regularly schzduled meeting dates. Al hearings
before the Board may be opened or closed as requested by the complainant.

FRINGE BENEFITS

Policy No. 6530 — Vacation

@

1

S

10.

Vacation time shall be accumulated at the rate of 5/6 of a day per month, Or 10 2 maxk
mum of ten days for any 1 2-month period of time.

Following five years of employment as a salaried employvee in the district, vac: ‘1on ime

shall accumulate at the rate of 1} days per month, or 1o a maximum of 15 days for Ly

12-month period of time.

Only 12-month emplovees shall be entitled to accumulate vacation time.

The date the emplovee is placed on 2z 12-month status shall be used in deiermining the

rate that vacation time shall be accumulated.

Vacation time shall not be accumulated fur more than one vear.

No vacation time shall be paid to employees who terminate service with less than six -
months of emplovment.

Following a minimum of six months. emplovees shall be elmble to use accumulated

vacation at any time, with the approval of the immediate sueprvisor.

All approved requests for vacation must be in writing in advance of the desired leave daie

and submitted to the personne) office. .

When a holiday occurs during an employee's regularly scheduled vacation period, the

vacation shall be extended a number of davs cqun] to the holidav(s).

Vacation accumulated as of June 30 of a fiscal year must be used by the emplovee beforc
the following January 1.

Policy No. 6535 ~ Sick Lcave

1.

2
3

Sick leave for personal illness shal] be accrued at the rate of one day per mouth or major
fraction thereof. not to exceed 12 davs per vear. :

Unused sick Jeave may be accumulated up to @ maximum of 130 days.

After an employee's sick leave has been exhausied. accumulated vacation may be used.
I the emplovee is still unable to resume his/her duties following use of accumulated vaca-
tion time, 20 working days on an off-pavroll status will be allowed. At the end of this
period. the emplovee muct 00 on leave of abeonee i elinihln Ar tormineto
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<. At the beginning of cach vear 2 statement of sccumulated sick leave shall be sent 1o cach
emplovee by the business office.
5. Beginning July ), 1977, an employee. cither certified or classificd. after having been

continvously emploved for a period of 1ime excceding three vears. upon leaving the
employ of the district will be paid for euch day of accumulated sick Jeave at the following

rates: .
0 - 3years -0
4 - 10 years 257 of substitute pay times number
of accumulated sick leave davs
Cver 10 years o 507 of substitute pay times number

of accumulated sick leave days

Policy No. 6540 —~ Illness in Immediate Family

. . D
1. With the approval of the principal or immediate Supervisor, an employee may be granted
an absence of three days, maximum, without payroll deduction, per vear for iliness in the
immediate {amily. Days in excess of three for family illness shall be deducted from the
individual’s accumulated personal sick Jeave. Immediate family is limited to wife, ¢hild.
husband, {ather, mother. brother or sister of the employee or his/her spouse. Not
cumulative from vear to year.
A husband may be granted onz day’s iliness in the immediate family for the dav his wife
gives birth to a child. This privilege does not extend to any other family relationship.

12

Policy No. 6545 ~ Death in Immediate Family

in case of death in the immediate family of the emplcvee or his/her spouse (wife, child,
husband. father, mother, brother or sister), and with the approval of the adminiciziinn, an
employvee may be absent for a period of not to exceed five schees days without i of walary,

In the event that it is nucessarv for an employee to travel in excess of 1.5350 miles to
attend funeral services. he/she may be granted an additio:ial three days travei time. This extra
time must be requested before leaving or through a long-d:ctunce telephone call. 1t wili not be

granted automatically. This leave time is not cumulative {ro:n vear to vear,

Policy No. 6550 — Absence Due to Urgent, Priyate Business

With the approval of the administration, an emplovee may be absent for urgent, private
business for a period not 10 exceed two days without any reduction in salarv. Written notice
shall be given to the immediate supervisor at the earliest opportunity when such an abse:ce is
antcipated. Early vacation or other activities of a recreational natvre will not be approved.
Personal business ieave shall not be cumuiative from year 10 year. (See form next page.)



